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is it not an equal and like right against each former co-tenant 
whose land prevents his access to a highway, and if so, who is to 
decide which particular parcel shall bear the burden? This 
question has apparently never been adjudicated. It was raised in 
Mesmer v. Uharriet, 10 and while not necessary to the decision of 
the case the court suggested a solution which seems reasonable 
and workable, viz: "Where the partition decree fails to provide 
roads, it may be that the location of ways of necessity should be 
fixed by a subsequent proceeding in which the owners of all the 
parcels which might be affected are brought in, and compensa- 
tion may be provided to be paid to the owner of the parcel 
burdened with the easement by those who are relieved." 

This would obviate the injustice which would result if the 
owner of one of the surrounding parcels should assume the 
burden of the easement to the advantage of the others, or if the 
holder of the enclosed parcel should be entitled to select a par- 
ticular neighbor and place the burden upon his land. 

F. H. W. 

Wills : Incorrect and Incomplete Date in Olographic 
Wills. — Probate of an olographic will was refused in Estate of 
Vance 1 because the testator inadvertently neglected to complete 
the year of the date so that it read " . . . . this 22nd day of March 
in the year of our Lord one thousand" instead of "one thousand 
nine hundred and ten." The will was held invalid because 
it did not contain a date within the meaning of section 1277 of 
the California Civil Code, defining an olographic will to be "one 
that is entirely written, dated and signed by the hand of the 
testator himself." By this decision, in accordance with a pre- 
vious holding, 2 the California Supreme Court has followed the 
Louisiana Supreme Court 3 in establishing the distinction between 
an incorrect date, as where the year 1859 instead of 1889 is writ- 
ten, 4 which will not necessarily vitiate the olographic will, and an 
incomplete or deficient date, which will render the instrument 
invalid. The Louisiana court in making this distinction in the 
case of Heffner v. Heffner 5 referred to the fact that a similar 
distinction obtains among the French authorities in the inter- 



10 Supra, n. 8. 

1 (Dec. 23, 1916), 53 Cal. Dec. 1. 

2 Estate of Carpenter (1916), 51 Cal. Dec. 335, 156 Pac. 464; cf. Estate 
of Price (1910), 14 Cal. App. 462, 112 Pac. 482. 

s Heffner v. Heffner (1896), 48 La. Ann. 1088, 20 So. 281; Succession 
of Swanson (1912), 131 La. 53, 58 So. 1030; same case (1913), 132 La. 606, 
61 So. 685. 

* Estate of Fay (1904), 145 Cal. 82, 78 Pac. 340, 104 Am. St. Rep. 17. 

5 Supra, n. 3. 
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pretation of article 970 6 of the Code Napoleon, of which section 
1 581 of the Louisiana Civil Code and section 1277 of the Cali- 
fornia Civil Code are almost literal translations. 

The distinction, however, made by the French authorities be- 
tween an incorrect and an incomplete date is not a distinction 
parallel to that pointed out by the Louisiana court and apparently 
established by the California cases. In France an olographic will 
is invalid if it does not contain the precise and certain indication of 
the day, month and year in which it was drawn, 7 for "when the 
legislature demanded a date, it did not mean to be contented with 
some date, but it desired the exact date." 8 It does not follow, 
however, that the day, month and year must be actually expressed 
in accordance with the ordinary calendar denominations, as has 
been frequently stated by the California and Louisiana courts, 9 
but rather that the precise day, month and year must be fixed 
by enunciations or declarations in the instrument itself which are 
perfectly equivalent to the ordinary calendar designations and 
which fix with absolute accuracy the date of the testament. 10 
Thus it is a sufficient date under the French law if the testator 
writes "Good Friday of the year 1756," 11 or "Christmas 1898," 
or "the first of the year 1909" or "the day after the death of my 
wife." 12 In California, and probably in Louisiana and in France, 
common abbreviations pf the date, such as "4-14-07" 13 or "Nov. 
22, 97" 14 do not invalidate the will. On the other hand, in Cali- 
fornia and Louisiana at least, 15 a partly printed and partly written 
date is not sufficient because it is not "entirely written, dated and 
signed by the hand of the testator," but if in connection with the 
date a printed superfluity or surplusage appears, such as the place 
where the will was drawn, the instrument is not thereby vitiated. 18 

The incorrectness of the date, by the French authorities, is in 

6 "Le testament olographe ne sera point valable, s'il n'est ecrit en entier, 
date at signe de la main du testateur: il n'est assujetti a aucune autre 
forme." 

7 Aubry & Rau, Cours de Droit Francais (4th ed.), vol. 7, p. 103; 
Baudry-Lacantinerie, Precis de Droit Francais (11th ed.), vol. 3, §§ 1013, 

8 Baudry-Lacantinerie, vol. 3, § 1014. 

9 Estate of Carpenter (1916), 51 Cal. Dec. 335, 156 Pac. 464; Estate of 
Price (1910), 14 Cal. App. 462, 112 Pac. 482; Estate of Martin (1881), 58 
Cal. 530; Heffner v. Heffner (1896), 48 La. Ann. 1088, 20 So. 281; 
Fuentes v. Gaines (1873), 25 La. Ann. 85. 

10 Pothier (2d ed.), vol. 1, pp. 402, 403; Aubry & Rau, vol. 7, p. 103; 
Baudry-Lacantinerie, vol. 3, § 1013. 

11 Pothier, vol. 1, pp. 402, 403. 

12 Baudry-Lacantinerie, vol. 3, § 1013. 

"Estate of Chevallier (1911), 159 Cal. 161, 113 Pac. 130. 

"Estate of Lakemeyer (1901), 135 Cal. 28, 66 Pac. 961, 87 Am St 
Rep. 96. 

"Succession of Robertson (1897), 49 La. Ann. 868, 62 Am. St Reo 
672; Estate of Billings (1884), 64 Cal. 427, 1 Pac. 701. 

"Succession of Robertson (1897) 49 La. Ann. 868, 62 Am. St. 
Rep. 672. 
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general equivalent to the entire absence of the date. 17 On the 
one hand, however, after proof of the handwriting and in the ab- 
sence of fraud, undue influence or suspicious circumstances, the 
date appearing in the will is presumably the correct one and its 
alleged incorrectness can be shown only by "intrinsic" evidence, 
that is, by the aid of the instrument itself, as where the inscribed 
date is anterior to that stamped in the water-mark of the paper 
upon which the instrument is written, or where the inscribed 
date is posterior to the testator's death. 18 On the other hand, 
the incorrectness of the date may in France be rectified if the 
precise and correct date can be accurately ascertained by the 
aid of the testament itself, providing the error was due simply 
to the inadvertence of the testator. If the act of falsely dating the 
will was an intentional one it cannot be rectified by any evidence. 19 
And exactly the same considerations apply to an incomplete date 
or to one which is uncertain, as where the superimposition of a 
"9" over an "8" permits either the reading of "1887" or "1897." 20 
The presumption that the inscribed date is the correct one is, of 
course, not applicable to an incomplete or an uncertain date, so 
that a date, incomplete or uncertain, will render an olographic 
will invalid unless it be completed or ascertained by intrinsic 
evidence, whereas an incorrect date, being presumably correct, 
aside from fraud, undue influence, or suspicious circumstances, 
will not invalidate the will unless its incorrectness can be dem- 
onstrated by the aid of the instrument itself and cannot be rectified 
by means of the same kind of evidence. And in all cases the 
incorrectness, incompleteness or uncertainty must be the result of 
simple inadvertence and not of intention. 21 

It is clear that the reasoning of the French authorities in these 
cases is fundamentally upon a different basis than the reasoning 
of the California and Louisiana courts. A comparison of the 
relative merits of the two lines of reasoning rests ultimately 
upon the question of public policy, rather than upon any logical 
grounds. It is submitted, however, that the California and Louis- 
iana cases marking the distinction between an incorrect and an 
incomplete date might be reconciled with the French cases upon 
the ground that extrinsic evidence is not admissible, on the one 
hand, to prove the incorrectness of a complete date which is pre- 
sumably correct, and, on the other hand, to supply the missing 
components of an incomplete date. 

L. N. H. 



17 Supra, n. 7. 

-, oe 18 ,^ bl 7„ & Rau - voL 7 > PP- 103 - 104 ' 109-113; Baudry-Lacantinerie, vol. 
3, §§ 1014, 1020. 

"Supra, n. 18. 

20 Supra, n. 18. 

21 Supra, n. 18. 



